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FINANCE AND CONSTITUTION COMMITTEE 
 

AGENDA 
 

6th Meeting, 2021 (Session 5) 
 

Wednesday 17 February 2021 
 
The Committee will meet at 9.30 am in a virtual meeting and will be broadcast on 
www.scottishparliament.tv. 
 
1. Decision on taking business in private: The Committee will decide whether 

its consideration of a draft report on the Budget 2021/22 should be taken in 
private at future meetings. 

 
2. The Impact of Brexit on Devolution: The Committee will take evidence from— 
 

Michael Russell, Cabinet Secretary for the Constitution, Europe and 
External Affairs, David Barnes, Deputy Director, EU Exit Strategy and 
Negotiations, Euan Page, Head of UK Frameworks, and Chris Nicholson, 
Solicitor and Head of Constitutional Reform and External Affairs, Scottish 
Government. 
 

3. Work Programme (in private): The Committee will consider its work 
programme.  
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Finance and Constitution Committee 
 

6th Meeting, 2021 (Session 5), Wednesday 17 February 2021 
 

The Impact of Brexit on Devolution 
 
1. At this meeting the Committee will take evidence from the Cabinet Secretary 
for Constitution, Europe and External Affairs on the impact of Brexit on devolution. 
 
2. This paper updates Members on developments in four areas— 
 

• The UK and EU Trade and Co-operation Agreement and the Trade Bill more 
generally; 

• The UK internal market; 
• Common frameworks; and 
• Intergovernmental Relations Review 

 
Trade and Cooperation Agreement 
 
3. The Trade and Cooperation Agreement (TCA) between the UK and the 
European Union was published on 24 December 2020 and can be accessed via the 
following link: 

 
• https://www.gov.uk/government/publications/agreements-reached-between-

the-united-kingdom-of-great-britain-and-northern-ireland-and-the-european-
union 
 

4. The TCA was ratified by the UK Parliament on 30 December 2020 via the EU 
(Future Relationship) Bill and took effect on 1 January 2021 following the end of the 
transition period. The Scottish Parliament also debated the Agreement on 30 
December and agreed not to give legislative consent to the Bill1. 
 
5. The TCA consists of three pillars: 
 

a. A free trade agreement: the UK and the EU have agreed a basic free 
trade agreement. This means there will be zero tariffs and zero quotas 
on the trade in goods between the UK and the EU and this free trade 
agreement is supported by other measures such as level playing field 
provisions. It is more limited in its coverage of trade in services. 
 

b. Law enforcement and judicial cooperation in criminal matters: The 
European Commission highlighted cooperation between the EU and the 
UK in agreeing to establish a new framework for law enforcement and 
judicial cooperation in criminal matters, allowing for strong cooperation 
between national police and judicial authorities, including extradition 
arrangements, and the swift exchange of vital data. 

 

                                            
1 By division (For 92, Against 30, Abstentions 1) 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/948119/EU-UK_Trade_and_Cooperation_Agreement_24.12.2020.pdf
https://www.gov.uk/government/publications/agreements-reached-between-the-united-kingdom-of-great-britain-and-northern-ireland-and-the-european-union
https://www.gov.uk/government/publications/agreements-reached-between-the-united-kingdom-of-great-britain-and-northern-ireland-and-the-european-union
https://www.gov.uk/government/publications/agreements-reached-between-the-united-kingdom-of-great-britain-and-northern-ireland-and-the-european-union
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13040&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13040&mode=pdf
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c. Governance arrangements, including dispute settlement: In the event of 
a dispute which cannot be resolved by the UK and EU, an independent 
arbitration panel will be established. The UK and EU will choose three 
arbitrators jointly, if necessary drawing from pre-agreed lists of potential 
arbitrators. The tribunal will be required to deliver a binding ruling within 
a set timeframe. The operation of the Agreement will be overseen by a 
Partnership Council which will be co-chaired by a Member of the 
European Commission and a representative of the UK Government at 
ministerial level.  It will meet at least once a year or more regularly at the 
request of either party. Beneath the Partnership Council, a number of 
Specialised Committees will be established to oversee particular 
elements of the new Agreement.  

 
6. A summary explainer of the agreement has been published online. SPICe have 
published a blog on the implications of the Agreement for devolution which is also 
available online. 

 
7. SPICe have also published a briefing charting the provisional application of the 
TCA. The briefing describes the agreement's structures for governance and ongoing 
negotiation of the EU-UK relationship, and the Scottish Government's calls for 
representation in this process. 

 
8. On 7 October 2020 the Committee published its report on the Trade Bill 2020 
LCM in which it recommended that the Scottish Parliament grant legislative consent 
to those parts of the Bill where consent is required. In that report the Committee 
reiterated the recommendation made its report on the 2017 Trade Bill LCM that “it is 
essential that the devolved institutions are involved at all stages of the trade 
negotiation process.” 

 
9. The Committee noted the creation of a Ministerial Forum for Trade, however, it 
commented that it is important that it provides for meaningful engagement between 
the UK Government and the devolved administrations and allows for the four nations 
of the UK to develop a consensual position before the beginning of trade negotiations. 

 
10.  The Committee also considered it essential that the Ministerial Forum for Trade 
is accountable to the devolved legislatures enabling scrutiny of its decisions. 

 
11. The UK Government responded to the Committee’s report on 28 October 2020 
with the Scottish Government responding on 3 November.  

 
12. The Trade Bill has since been further amended by the UK Parliament and is 
currently being considered under ‘ping-pong’ having been returned to the House of 
Lords on 9 February 2021. 

 
13. On 26 January 2021 the Scottish Government published Scotland’s Vision for 
Trade which sets out “a vision of the principles and values for the trading relationships 
we want Scotland to have now and in the future. The document sets out how trade 
can advance Scotland’s economic, social and environmental aims.” 

 
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/948093/TCA_SUMMARY_PDF.pdf
https://spice-spotlight.scot/2020/12/28/the-eu-uk-trade-and-cooperation-agreement/
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2021/2/2/da17b303-16b3-4939-bfae-36c83adec64c/SB%2021-04.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2020/10/7/Report-on-the-Trade-Bill-2020-Legislative-Consent-Memorandum/Report%20on%20the%20Trade%20Bill%202020%20Legislative%20Consent%20Memorandum.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2020/10/7/Report-on-the-Trade-Bill-2020-Legislative-Consent-Memorandum/Report%20on%20the%20Trade%20Bill%202020%20Legislative%20Consent%20Memorandum.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/Letter_to_Bruce_Crawford_MSP_28.10.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/Response_to_FCC_Trade_Bill_report.pdf
https://www.gov.scot/publications/scottish-government-vision-trade/#:%7E:text=The%20Trade%20Vision%20sets%20out%20the%20Scottish%20Government%E2%80%99s,trading%20and%20investment%20relationships%20we%20want%20for%20Scotland
https://www.gov.scot/publications/scottish-government-vision-trade/#:%7E:text=The%20Trade%20Vision%20sets%20out%20the%20Scottish%20Government%E2%80%99s,trading%20and%20investment%20relationships%20we%20want%20for%20Scotland
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UK Internal Market Act 2020 
 
14. The UK Internal Market Bill was introduced into the UK Parliament on 9 
September 2020. The Bill covered a range of areas, all of which required the UK 
Government to seek legislative consent from the Scottish Parliament: 

a. introducing two market access principles for goods and services: mutual 
recognition and non-discrimination.  

b. market access provisions relating to personal qualifications and 
regulations 

c. independent advice on and monitoring of the UK Internal market 
d. the Northern Ireland protocol 
e. Financial Assistance and  
f. Subsidy control. 

 
15. The Committee reported its views on the UK Internal Market Bill on 6 October 
2020. The Bill was then subject to further amendment by the UK Parliament before 
becoming an Act in December 2020.  
 
16. Both the Scottish Parliament and the Senedd declined to give legislative 
consent to the UKIMA. The Welsh Government confirmed in January 2021 that it had 
issued formal proceedings seeking permission for a judicial review on the grounds that 
the UKIMA— 
 

“impermissibly, impliedly repeals parts of the Government of Wales Act 2006 in 
a way that diminishes the Senedd’s legislative competence and that the Act 
confers power on the UK Government, by way of wide Henry VIII powers, which 
could be used by UK Ministers to substantively amend the Government of 
Wales Act in a way that cuts down the devolution settlement.”2 
 

17. The Cabinet Secretary wrote to the Committee on 12 January to confirm that 
the Scottish Government— 
 

“fully supports the steps taken by the Welsh Government to notify the UK 
Government of its intention to seek a judicial review as announced to the Welsh 
Parliament as an important test of the principles and legality of the Bill.   We 
stand firmly alongside the Welsh Government with a shared determination to 
continue to challenge the bill.” 
 

18. The letter further confirmed that “when the UK Government replies to the legal 
letter from the Welsh Government we (the Scottish Government) will work with Wales 
to consider next legal and constitutional steps.” 

 
Subsidy Control 

 
19. The UK Internal Market Act changed the “competence” of the three devolved 
legislatures by adding a reservation on the provision of subsidies, and by protecting 

                                            
2 https://gov.wales/written-statement-legal-challenge-uk-internal-market-act-2020 

 

https://www.parliament.scot/S5_Finance/General%20Documents/FOR_ISSUE_Internal_Market_Bill_LCM_report(4).pdf
https://www.parliament.scot/S5_Finance/General%20Documents/FOR_ISSUE_Internal_Market_Bill_LCM_report(4).pdf
https://gov.wales/written-statement-legal-challenge-uk-internal-market-act-2020
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the Act itself from modification by the Scottish and Welsh Parliaments or the Northern 
Ireland Assembly.  
 
20. In September 2020 the UK government indicated that the future UK wide 
subsidy control regime will "follow World Trade Organisation (WTO) subsidy rules and 
other international commitments, replacing the EU State Aid laws, from January 1".  

 
21. That announcement also indicated that the UK Government: 

• intended to legislate to repeal the current EU regime at the end of the 
transition period 

• will publish guidance on WTO rules before the end of the year applicable to 
the devolved administrations 

• will consult on "whether the UK should go further than its international 
commitments, including on the need for further legislation".3 

 
22. On 3 February 2021, the UK Government recently launched a consultation to 
inform the design of a “new UK-wide subsidy control system, for providing more flexible 
and tailored financial support to businesses” post-Brexit. The accompanying news 
release states— 
 

“Under the proposed UK system, local authorities, public bodies and the 
devolved administrations in Edinburgh, Cardiff and Belfast will be empowered 
to decide if they can issue taxpayer subsidies by following a set of UK-wide 
principles. These principles will ensure subsidies are designed in such a way 
that they deliver strong benefits and good value for money for the UK taxpayer, 
while being awarded in a timely and effective way. 
 

23. The consultation closes on 31 March 2021. 
 
Common Frameworks 
 
24. The UK Government and devolved administrations have agreed to work 
together in some devolved areas previously subject to EU law, by agreeing 
frameworks to govern such matters.  The Scottish Government’s view is that common 
frameworks are intended to manage the practical regulatory and market implications 
of the UK leaving the EU while allowing legitimate policy choices to continue to be 
made in line with the devolution settlement.  The UK Government’s view is that 
common frameworks aim to protect the UK Internal Market by providing high levels of 
regulatory coherence in specific policy areas through close collaboration with devolved 
administrations to manage regulation. They do this by enabling officials to work 
together to set and maintain high regulatory standards. 
 
25. Under the EU Withdrawal Act the UK Government is required to provide 
quarterly updates to the UK Parliament on progress with developing Common 
Frameworks. The most recent update was the 9th quarterly report which covered the 
period from 25 June to 25 September 2020.  The UK Government has stated that there 
                                            
3 UK Government. (2020, September 9). Government sets out plans for new approach to subsidy 
control. Retrieved from https://www.gov.uk/government/news/government-sets-outplans-for-new-
approach-to-subsidy-control [accessed 16 September 2020] 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/957958/subsidy-control-consultation-document.pdf
https://www.gov.uk/government/news/business-secretary-sets-out-new-subsidies-system-that-works-for-the-uk
https://www.gov.uk/government/news/business-secretary-sets-out-new-subsidies-system-that-works-for-the-uk
http://qna.files.parliament.uk/ws-attachments/1260003/original/(Unnumbered%20Act%20Paper)%20-%20EU%20(Withdrawal)%20Act%20and%20Common%20Frameworks.pdf
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are 24 policy areas where legislative frameworks may be needed. To date, three 
provisional frameworks have been shared with the relevant Scottish Parliament 
committees. 
 
26. The Cabinet Secretary wrote to the Committee on 8 February4 to provide an 
update. He explained that the task of agreeing frameworks had been made more 
challenging by the pandemic and uncertainty arising from Brexit and stated that 
developments relating to the TCA and UKIMA made it “necessary to review the terms 
of a number of provisional frameworks.” This would also provide additional time for 
stakeholder engagement. 

 
27. In respect of the UKIMA, the letter states that “the incentive to manage policy 
divergence is radically reduced with the Act’s market access principles, which will 
require the automatic recognition of rules set elsewhere, regardless of their 
compatibility with standards set by the Scottish Parliament.” 

 
28. The letter concludes by stating that as a result of the factors set out above, it is 
“now anticipated that there is insufficient time for the majority of frameworks to be fully 
scrutinised by committees before the pre-election period.” However, “the Scottish 
Government is clear that provisional frameworks will not be finalised as full frameworks 
until the necessary development work has taken place and until all four legislatures 
have had the opportunity to fully scrutinise each framework.” 

 
29. The Cabinet Secretary confirms that work between his officials and Scottish 
Parliament officials on an approach to framework scrutiny is nearing completion and 
that “These discussions will ensure that committees have adequate time to scrutinise 
frameworks, and that we take account of the Scottish elections and the implications 
for committee workloads and capacity.” 
 
30. Further information relating to the Committee’s consideration of common 
frameworks is available online. 
 
Intergovernmental relations 
 
31. The Committee has repeatedly stated that mechanisms for intergovernmental 
relations such as the Joint Ministerial Committee are “not fit for purpose” and in need 
of urgent review, a view that is shared by committees in legislatures across the UK. A 
Cabinet Office led review of IGR was commissioned in 2018 but has yet to report its 
conclusions. In July 2019 the UK Government published an agreement on joint 
working which included the following principles for IGR to ensure effective joint 
working— 
 

A. Maintaining positive and constructive relations, based on mutual respect for the 
responsibilities of governments across the UK and their shared role in the 
governance of the UK  

                                            
4https://www.parliament.scot/S5_Finance/General%20Documents/2020.02.09_Cabinet_Secretary_for
_Constitution_-_Common_Frameworks.pdf 

 

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/108907.aspx
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/814304/2019-07-03_Agreement_on_Joint_Working.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/814304/2019-07-03_Agreement_on_Joint_Working.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/2020.02.09_Cabinet_Secretary_for_Constitution_-_Common_Frameworks.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/2020.02.09_Cabinet_Secretary_for_Constitution_-_Common_Frameworks.pdf
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B. Building and maintaining trust, based on effective communication  
C. Sharing information and respecting confidentiality  
D. Promoting understanding of, and accountability for, their intergovernmental 

activity 
E. Resolving disputes according to a clear and agreed process  

 
32. Responding to this letter and agreement, the Welsh and Scottish Government 
issued a joint letter welcoming the discussions and the intention to publish the draft 
principles but explaining that “the proposed principles for relations bear little meaning 
without any firm commitments for further reform.” They called for a programme of 
reform that includes— 
 

• reformed machinery which is robust enough to bear the weight of 
intergovernmental working now required and as replacement for the current 
inadequate architecture;  

• a strengthened dispute resolution process which both reflects the discussion 
on the use of independent advice and arbitration and delivers real parity of 
participation – a fundamental shortcoming of the current arrangements;  

• arrangements which guarantee respect for devolved responsibilities, in contrast 
to the statements being made by candidates for leadership of your party which 
are clearly incompatible with devolution and threaten to undermine co-operation 
between our governments;  

• arrangements to provide certainty that decisions made by devolved institutions, 
including in relation to legislation on devolved matters, are fully respected.   

  
33. In July 2020, responding to Scottish Government concerns about the UK 
Internal Market Bill, the Minister for the Cabinet Office confirmed that the UK 
Government would be “restarting our work on the review of intergovernmental relations 
which we hope to discuss with you and your officials over the summer”.  
 
34. Since then there have been two Quadrilateral meetings on Intergovernmental 
Relations -– on 12 August and on 10 September 2020. In January 2021 it was reported 
in the Northern Ireland Assembly that “good progress had been made” at the meeting 
in September and that a further paper had been requested to provide greater clarity 
“on the critical path for delivery.” That paper would then be discussed at the next 
quadrilateral meeting to hosted by the Scottish Government. 5 
 
 
 
 

Committee Clerks 
February 2021 

 

                                            
5 http://data.niassembly.gov.uk/HansardXml/committee-24852.pdf 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/901338/Letter_to_Michael_Russell_MSP.pdf
http://data.niassembly.gov.uk/HansardXml/committee-24852.pdf
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